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It is a pleasure for me to be with you at this Connecticut Bar Association Leadership Retreat, and to see in the audience so many friends of long standing.   I thank CBA President Francis Brady for inviting me to speak, and for his generous introduction. 


As you may know, Connecticut Bar leaders were directly responsible for the creation of the American Bar Association, which I was honored to lead three years ago.  Let me provide you with you a little legal history.


Simeon E. Baldwin, a member of the Connecticut Bar Association (CBA), is widely credited as the founder of the ABA.  In 1878 he proposed to the CBA the formation of a national bar association and on his motion a CBA committee of three was appointed to explore the possibility.   That committee consisted of three prominent Connecticut lawyers – Richard D. Hubbard, then Governor of Connecticut, Simeon Baldwin, then on the faculty of Yale Law School, and William Hamersley, who later became a justice on the Connecticut Supreme Court. 


Some one hundred lawyers from twenty-one states met on August 21, 1878, in Saratoga Springs, New York, to discuss the feasibility of the idea.  The American Bar Association was born at that meeting.  Simeon Baldwin, who in 1893 was appointed to the Connecticut Supreme Court of Errors, and became Chief Justice in 1907, served as president of the ABA during 1890-1891.  


It is appropriate for me to discuss here the challenges that today face the legal profession because Connecticut has been preparing leaders for challenges in the legal profession longer than any other state in the union and early on helped to shape the profession and judiciary of a young nation.  Tapping Reeve, a resident of Litchfield, first began formal institutional instruction in the law in 1784.  His law school revolutionized the method of instruction in the study of law.  The school’s early graduates included John C. Calhoun, Aaron Burr, Horace Mann, Oliver Wolcott, Jr., and Noah Webster.

Oliver Ellsworth, while serving as a U.S. Senator from Connecticut on the Judiciary Committee, was principal author of the Judiciary Act of 1789.  He was also the first Connecticut lawyer to serve as Chief Justice of the US Supreme Court and was the nation’s third Chief Justice, immediately preceding John Marshall.

These distinguished leaders of the Connecticut Bar confronted and met the challenges of their times.  We are in their debt for helping to shape, preserve and hand down to us an independent legal profession and independent judiciary, and a justice system of which are rightfully proud.


I want to discuss with you, today’s leaders of the Connecticut Bar, challenges and issues of current concern to our profession, to the public, and to law firms and lawyers now practicing in a global marketplace.  Certain of these issues go to the very heart of our profession, and they pose direct challenges to the way lawyers are accustomed to practicing law, to the way lawyers are regulated, and to the management and autonomy of law offices in the US.  


Several months ago the ABA and the Conference of (State Court) Chief Justices co-sponsored an all-day program in Chicago that dealt with issues confronting the State Supreme Courts in regulating the ethical conduct of lawyers in an increasingly global economy.   I was pleased to deliver the luncheon keynote remarks. 


While a principal focus of the conference was lawyers who practice in law firms that have international law practices and clients, and lawyers who regularly cross country and state borders to serve client interests, the issues I address today directly or indirectly affect every lawyer in the US, whether she or he is with a 1000-lawyer global firm or a solo practitioner, and whether in a metropolitan city or rural Connecticut.


Former CBA President Fred Ury, as he did this morning, spoke thoughtfully and well at the Chicago conference.   Throughout that day Fred and I heard speakers from a number of countries describing changes to the practice and regulation of lawyers that are happening abroad, for example in England and Wales, where non-lawyers are now permitted to hold 25% of the management authority in law firms.  In 2011 or 2012, non-lawyers there will be able to own an equity interest in law firms, and to practice with lawyers in business entities that provide legal and other services.  


We heard about recently enacted legislation and rules adopted in Australia that led to the world’s first publicly traded law firm, with non-lawyers owning equity interests, and about similar developments in Canada, Scotland, France, and elsewhere in Europe.  We heard remarks from the man appointed to the newly-created position of “Legal Services Commissioner” of New South Wales, Australia, a czar-like regulator of the legal profession with all-encompassing powers to discipline all lawyers, subject to the highest court’s oversight.

In the US, the American Bar Association since its founding in 1878 has vigorously supported the authority of our state supreme courts – rather than the legislature or executive branch -- to regulate the legal profession.  Having come to know during the past decade the legal and judicial regulatory systems of many countries, I firmly believe that the state supreme-court-based lawyer disciplinary enforcement system in the US, which is grounded in the separation of powers form of government created by the Founders, is more professional, responsive, effective, transparent, and admired than any other lawyer regulatory system in the world.  


In my travels to some thirty countries prior to and during my term as ABA president, and since then, I have observed first-hand the positive impact of and high respect for our independent judiciary and independent legal profession, and our fair justice system, which are viewed as bulwarks for protecting and advancing the rule of law throughout the world.   In meetings with government, judicial and bar leaders of countries such as Kosovo and Kenya, of former Soviet republics, and of numerous other developing nations in Asia and Africa that are trying to create corruption-free and democratic legal systems, I have been asked time and again how the US has been able to greatly reduce the corruption that plagues the legal profession and judiciary of their countries.  I explain how we do our best to control corruption or unethical professional conduct by adopting clear ethical codes of conduct that are fair, transparent and, most importantly, firmly enforced.


These countries struggle mightily with professional and judicial corruption.  They look to the American Bar Association and to our state and local bars for help in developing ethical codes and enforcement methods to regulate the conduct of their lawyers and judges for the protection of the rule of law, their people and their societies.


Development of effective ethical codes and enforcement methods to regulate lawyers is becoming more complicated for the state courts as lawyers practice in states and countries where they are not formally admitted to practice.  My law firm is one of many global, national and regional US law firms affected by changes in the way law is now being practiced in multiple states and countries, and in the manner that lawyers are and should be regulated in those states and countries.  US law firms are experiencing mounting challenges in maintaining a high professional ethic while operating and representing clients in business settings where competition has been internationalized and continues to intensify.   

 
There are those abroad – as well as in the US -- who believe that our state-court-based system of regulating the practice of law and the ethical conduct of lawyers is “protectionist,” an unnecessary barrier to a “more efficient” world of commerce where the practice of law, if regulated instead by a strict business model and the marketplace could better guarantee protection of clients and their interests.  Some argue that the state supreme courts, as the regulators of the legal profession in the US, could be doing a better job of helping US lawyers and law firms compete better in the global marketplace by loosening ethical restrictions.  Others view any changes to the current ethical regulatory structure of the practice of law as leading to the erosion of the profession’s core values and the demise of the legal profession.  

My position is this: while I am mindful of the economic pressures being placed on US lawyers and law firms by increased business competition both in the US and abroad, exacerbated now by a US economy in deep recession, the core values and principles of our profession that have served our nation and the American people well must be preserved.  The values are of a learned and noble calling -- of a profession -- that we cannot permit to be compromised.  


More than a century ago Dean Roscoe Pound defined the essence of a profession.  He said this:

There is much more in a profession than a traditionally dignified calling. The term refers to a group of persons pursuing a learned art as a common calling in the spirit of public service – no less a public service because it may incidentally be a means of livelihood. Pursuit of the learned art in the spirit of public service is the primary purpose. Gaining a livelihood is incidental, whereas in a business or trade it is the entire purpose.


Dean Pound and other legal scholars early on defined the qualities and duties of a lawyer that differentiate the lawyer from the businessperson, among them: the duties of loyalty and confidentiality to the client; the duty to the court; and the duty to avoid conflicts of interest.  The question we face today, simply put, is this: How can we preserve the core values of the legal profession – public service, loyalty, trust, confidentiality, competence and avoidance of conflicts of interest – in a global economy where those values in certain quarters are being modified in order to compete more profitably in the marketplace?  

How the state supreme courts ultimately decide to answer this question must serve this important purpose: the public must not come to view the legal profession as abandoning its values, as abandoning its responsibilities to the people.  You and I must help ensure that we continue to be a profession – one of course capable of operating business-like, well-managed, and competitively in this global environment – but one that firmly adheres to time-tested ethical codes for lawyer and judicial conduct.   In short, the lawyer’s ethical and fiduciary duties to clients, court and public must be preserved as we consider whether to adopt in the US any new ownership structures or regulatory systems for the practice of law.

One hundred years ago the ABA adopted the Canons of Legal Ethics.  Canon 32, entitled “The Lawyer’s Duty in its Last Analysis” exhorted:

But above all a lawyer will find his highest honor in a deserved reputation for fidelity to private trust and to public duty, as an honest man and as a patriotic and loyal citizen.


While the drafters of the Canons were insensitive to gender, they did articulate the ethical standard to which lawyers – women and men – aspire and are held in our society: the Lawyer as Public Citizen.   The drafters would be saddened to know how the ranks of lawyer as Public Citizen are diminishing.  


As ABA president my purpose in appointing the ABA Commission on a Renaissance of Idealism in the Legal Profession, with Honorary Chairs Supreme Court Justice Ruth Bader Ginsburg, and Theodore C. Sorensen, Special Counsel to President John F. Kennedy who helped create the Peace Corps, and Chair Mark D. Agrast of the ABA Board of Governors, was to reinvigorate the profession’s commitment to public service, to enable more lawyers to serve as public citizens, and to persuade law offices across the US to give lawyers more time to perform more public service and pro bono work. 

  
I suspect that few if any of the drafters envisioned the vast and powerful national economy that would emerge in the United States in the 20th Century and the important role of lawyers in its development.   The economy developed thanks in large part to the adoption of rules, regulations and legislation drafted by lawyers – corporation acts – that helped spur great economic growth.  Those corporation acts underpin the business ethic of maximizing profits for the businessperson’s or shareholders’ benefit.  


The business person’s business ethic of maximizing profit for the shareholders’ benefit has been very beneficial to creation of a powerful U.S. economy.   In contrast, the lawyer’s legal ethic focuses on providing, with utmost loyalty, trust and confidentiality, for the legal needs of the client, whose interests trump even those of the lawyer.  


During the past century, if not longer, there has existed an ongoing tug of war between those who ardently think of the law as a profession and those who think the law is a business.   The ABA has tried to keep pace with developments in the business environment of law practice while upholding the profession’s principles.   The ABA has formed commissions and task forces to study emerging ideas and practices, and various policy recommendations have been presented to, debated, and voted on in the ABA House of Delegates.  Throughout, the ABA’s main concern has been the preservation of professional ethics rather than adoption of a purely business model for the legal profession.  


Some of the changes that are now being implemented abroad have been resoundingly rejected by the ABA House of Delegates during the past twenty-five years, including non-lawyer ownership of law firms and multidisciplinary practices.  In 2002 the ABA House did approve amending Model Rule of Professional Conduct 5.5(c) to allow temporary practice in a US jurisdiction by a lawyer licensed in another US jurisdiction as long as the lawyer is subject to discipline in both jurisdictions.  The new Model Rule for Temporary Practice by Foreign Lawyers identified circumstances where lawyers admitted in a non-US jurisdiction could do the same.


Do I think that regulators of the legal profession in Australia, England and Wales, Europe and Canada are less concerned than we in the US are with preserving professional values and protecting consumers of legal services in the global legal services market?   No, I do not.


In Australia, for example, the Legal Services Commissioner has developed a proactive regulatory regime for incorporated legal practices that requires the entities to implement ethical infrastructures and be subject to audit.  The Commissioner continues to work with the New South Wales government to see if the new law can be amended to ensure that the lawyer’s duties to court and client have priority over those owed to shareholders.  The Commissioner also worked with the publicly traded Australian law firm of Slater & Gordon to ensure that the firm’s public offering documents clearly provided that the firm’s duties to shareholders come after those owed to the court and the client.  


I think it fair to assume that regulators in the countries I have mentioned believe they are achieving a balance between maintaining the core values of the legal profession and the current economic challenges and demands on lawyers and law firms in domestic and global marketplaces.  Time will tell whether they are correct.


As we in the US contemplate whether the dramatic changes now being made in other countries ought to be adopted in the US, we should take time to learn from the successes or failures of those countries that are now engaging in such experimentation.  We should monitor their progress and their set-backs, but also engage with them in dialogue and in helping to develop fair, effective, and ethical regulatory structures for the legal profession.   And we need to understand what has compelled such dramatic experimentation in those countries and determine whether such sweeping changes are warranted in the US.


I conclude with this thought. 


The US Constitution does not guarantee a citizen the right to consult a doctor when ill, or a member of the clergy when in need of spiritual sustenance, yet the Constitution expressly does guarantee to every citizen the right to legal counsel.   


Why did the Founders so provide?  


Why did Founder John Adams of Massachusetts, the second President of the United States who drafted the Massachusetts Constitution, a model for the US Constitution, so stress the importance of lawyers, of an independent legal profession, and of an independent judiciary, to freedom and the survival of democracy? 


-  Because without an independent legal profession and an independent judiciary there is no rule of law. 


-  Because lawyers and judges are the guardians of liberty.  


-  Because the people look to lawyers for protection of their legal rights and a fair chance at having a life worth living.  


That is what lawyers do, often on a pro bono basis because the legal needs of the poor of our nation are so overwhelming.  


That is why we became lawyers.  


That is what continues to attract idealistic young men and women to our profession.  


That is what we must ensure continues to be so.


In the end, we must do everything in our power to preserve the core values of an ethical and independent legal profession.  This is our responsibility – our unavoidable responsibility -- to the people who look to us to protect them, to the profession of which we now are the leaders, to the lawyers of the future, and to ourselves.  


I am confident that we are up to the task.
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